
A stitch in time protects
an intermediate
charterers' rights in
relation to deductions
from hire. CHARLES
BAKER and WILL
CECIL explain steps an
intermediate charterer
can take to protect his
position when hire
disputes arise.

EVERYONE is under pressure to cut
costs and mini mise expenditure, not
least the intennediate charterer try-
ing to make a living chartering a ship
and then sub-chartering her at a high-
er rate. The business is one of fine
margins and costs must be kept to a
minimum.

So when he is in the middle of a
back-to-back chartering chain and
there is a dispute in the offing be-
tween the head owner above him and
the sub-charterer below him in rela-
tion to deductions from hire, his un-
derstandable inclination is to ensure
that he has passed all the deductions
up to the head owner and all the head
o\\'ners protestations of unpaid hire
down the line and let everyone else
sort it out.

After all. he has no axe to grind.
He thinks he is just a link in the chain
and this is really a dispute between
the head owner and the sub-charterer
(or, if there are further sub-sub-time-
charterers, whoever is at the bottom
of the chartering chain). If the sub-
charterers deductions turn out not to
be justified, then so be it, the sub-
charterer can pay him the balance of
hire and he will pass it on (with any
variations due to different charter
rates etc.). If they are justified, then
he has already passed on the deduc-
tions so is not out-of-pocket. Why
should he spend time and money on
other peoples battles? The cheapest
place to be is sitting fmnly on the
fence.

How protected is he? What if the
head owner decides several years
down the line to pursue the deduc-
tions from hire? The intennediate
charterers obligation to the head
owner remains to pay the hire in full
less properly supported, permitted
deductions. This obligation is inde-
pendent of whether the sub-charterer
has paid hire to him. It is not enough

of the arbitration. this will be very
expensive, particularly if his imme-
diate sub-chanerer has disappeared
and the intermediate charterer can no
longer re-claim from him any bal-
ance of hire paid to the head owner.

Deductions from hire can either be
made because they are allowed under
the express terms of the charterparty
or (if not prohibited under the char-
terparty) may be possible by way of
an equitable set-off. The important
point for present purposes since the
NANFRI decision is that a deduction
need only initially be' "a reasonable
assessment in good faith". The evi-
dence initially required by a charter-
er to satisfy himself that a deduction
is indeed, bona fide. may be very dif-
ferent from the sort of evidence that
he will need to prove the deduction
should the matter ever be arbitrated.

These deductions may still be
under discussion at the end of the
charterparty when the final hire state-
ment is produced. Discussions may
drag on inconclusively without actu-
ally being settled and the intermedi-
ate charterer's position will be made
worse if, in the initial posturing, the
head owner commences arbitration.
thereby avoiding any time bar that
may be imposed by the charterparty
or by statute. The head owner will
then be entitled to resume the arbitra-
tion at any time in the future subject
to the intermediate charterer's right
to strike out the head owner's claim
for want of prosecution, which is an
order that arbitrators are reluctant to
make.

So what can an intermediate char-
terer do? There are a number of steps
that he should consider taking to pro-
tect his position. not only when a dis-
pute arises, but also before that, when
negotiating the terms of the charter-
party.

For example. when negotiating

~z~~

.,R..."X'

)

<--

---

for the intennediate charterer to say
that he is merely passing the deduc-
tions up the line.

One consequence of the intenne-
diate charterer's position as a conduit
for documents passing up and down
the chartering chain will be that he
may well not have any documenta-
tion of his own to evidence the de-
ductions. He will be reliant upon the
sub-charterer, who may himself only
be a further link in the chain, to pro-
vide this. It only requires one link in
the chain to be broken (eg: by a party
disappearing or becoming insolvent)
for him to be unable to obtain access
to further evidence.

By contrast, all that the head
owner will have to do is show the ex-
istence of a charterparty and evi-
dence of the charter period. The pass-
ing of time will not make this task
appreciably harder.

The intermediate charterer may
find himself in the unenviable posi-
tion of having to defend an arbitra-
tion several years down the line for
these deductions, without access to
the evidence that he needs. If, as a
consequence, he has to pay the bal-
ance of hire, together with the costs
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